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SoLID WASTE TASK FORCE

PAGE

# TIME
""Any item listed on the agenda (action or information) may be acted upon
at the discretion of the Committee. "'
1.0 CALL TO ORDER & PLEDGE OF Hon. Toni Young,

ALLEGIANCE Chair

2.0 PUBLIC COMMENT PERIOD
Members of the public desiring to speak on an agenda item or items
not on the agenda, but within the purview of the Committee, must fill
out and present a speaker's card to the Assistant prior to speaking. A
speaker's card must be turned in before the meeting is called to order.
Comments will be limited to three minutes. The chair may limit the
total time for all comments to twenty (20) minutes.

3.0 REVIEW and PRIORITIZE AGENDA ITEMS

4.0 CONSENT CALENDAR

4.1 Approval Item

4.1.1 Minutes of July 23, 2007 Meeting
Attachment

4.2 Receive and File

4.2.1 Membership List with
Contact Information
Attachment

4.2.2 New England Transrail (NET) Case
Attachment
Surface Transportation Board (STB) decision
on NET’s petition to seek recognition as a railroad.
(STB Finance Docket No. 34797).
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5.0

6.0

7.0

8.0

9.0

>4

INFORMATION ITEMS

5.1 Green Dot Program
Attachment
Ruth Abbe will talk about the European
Green Dot Program and its applicability to
Zero Waste programs in the U.S.

5.2 RCP Solid Waste Chapter
Attachment
Staff will present draft solid waste chapter
goals, outcomes, and action plan.

CHAIR’S REPORT

FUTURE AGENDA ITEMS

PAGE

# TIME
Ruth Abbe, 45 minutes
SWIRP Project Manager
HDR
Christine Fernandez, 15 minutes
SCAG Staff

Hon. Toni Young,
Chair

Any Committee members or staff desiring to place items on a future agenda

may make such request.

ANNOUNCEMENTS

ADJOURNMENT

The next meeting of the Solid Waste Task Force will be held on
Monday, September 24, 2007 in the SCAG offices in downtown Los Angeles.

SOUTHERN CALIFORNIA i1
ASSOCIATION of GOVERNMENTS
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Solid Waste Task Force

Minutes for July 23, 2007

The following minutes are a summary of actions taken by the Solid Waste Task Force.

The Solid Waste Task Force held its meeting at the Southern California Association of
Governments offices in Los Angeles. The meeting was called to order by Chair Toni Young, City of
Port Hueneme.

Members Present Representing

Toni Young Port Hueneme

Mike Mohajer LA County IWMTF

Mike Miller LA County Waste Management Task Force
Margaret Clark City of Rosemead

Glenn Acosta LACSD

Coby Skye LADPW

Reina Pereira City of L.A. Sanitation

Allen Wang City of L.A. Sanitation

Lynda Paxton (phone)

Nancy Sansonetti (phone) San Bernardino Solid Waste Mgmt

1.0 CALL TO ORDER & PLEDGE OF ALLEGIENCE

Toni Young, Chair, called the meeting to order at 10:05a.m.

2.0 PUBLIC COMMENT PERIOD

No public comment.

3.0 REVIEW AND PRIORITIZE AGENDA ITEMS

4.0 CONSENT CALENDAR

4.1 Approval Item(s)

4.1.1 The Minutes of June 25, 2007

The Minutes of June 25, 2007, were approved as submitted.

4.2 Receive and File

Membership List with Contact Information

Doc #139186v1
08/21/07 D. Salcido



Solid Waste Task Force

Minutes for July 23, 2007

5.0 INFORMATION ITEMS

6.0

7.0

8.0

7.0

5.1.Update on Renew LA

Nicole Bernson, Senior Policy Advisory to Los Angeles City Councilmember Greig Smith,
City of Los Angeles, District 12, provided a report on the progress of the City of Los Angeles’
RENEW Los Angeles program and reported that as of 2005 the City of Los Angeles is at 63%
of the 2020 goal. She also provided an overview of the initiatives that are and will take place
to get to the 2020 goal.

5.2 City of LA Solid Waste Program

Reina Pereira, City of Los Angeles Bureau of Sanitation, provided a presentation on the Solid
Waste Integration Resources Plan (SWIRP). She reported that this Plan is a stakeholder driven
innovative process in getting them engaged and involved in the development of the 20-year
master plan and ensuring that all of the various goals are met.

5.3 Supreme Court Decision — Flow Control

Justine Block, SCAG Staff, reported on the United Haulers Association, Inc., v. Oneida-
Herkimer Solid Waste Management Authority — Supreme Court Ruling and its local
implications. The decision was made in April 2007, and upholds the ability of local
governments to direct the flow of solid waste to publicly owned waste facilities without
finding a violation of the Commerce Clause under the U.S. Constitution. This is significant for
local and state governments because it gives back to municipalities a powerful tool to
comprehensively manage their own garbage and recyclables.

CHAIRS REPORT

FUTURE AGENDA ITEMS

Mike Mohajer asked Justine Block to provide information on the decision by the U.S. Surface
Transportation Board rendered July 10, 2007, pertaining to Railroads.

Toni Young asked for a presentation on the term “Green Dot”.

SET NEXT MEETING DATE/TIME/LOCATION

® Monday, July 27, 2007, 10 a.m. — 12 Noon

ADJOURNMENT

The meeting was adjourned at 11:30 a.m.

Doc #139186v1
08/21/07 D. Salcido



SOLID WASTE TASK FORCE AGENDA

August 27, 2007
10:00 a.m. to 12:00 noon.

Name Address Phone Fax e-mail
Mr. Glenn Acosta, P.E.
Acosta, Glenn 1955 Workman Mill Road (562) 699-7411 ext.2723 (562) 695-1874 gacosta@lacsd.org

Whittier, CA 90601

Carroll, Stan

Mr. Stan Carroll
659 Lamat Road
La Habra Heights, CA 90631

(562) 690-4645

GW1763@aol.com

Cook, Debbie

Hon. Debbie Cook
6692 Shetland Circle
Huntington Beach, CA 92648

(714) 536-5553

(714) 536-5233

hbdac @hotmail.com

Clark, Margaret

Hon. Margaret Clark
3109 N. Prospect
Rosemead, CA 91770

(626) 288-7308

(626)307-9218

jsavaadra@cityofrosemead.org

Martin, Kay

Ms. Kay Martin

Vice President, BioEnergy Producers
Assn.

236 Ferro Drive

Ventura, CA 93001

(805) 653-5935

kay4bioenergy @aol.com

Miller, Michael

Mr. Michael Miller
P.O. Box 4742
West Covina, CA 91791

(626) 337-1606

(626) 337-3397

millereviron @earthlink.net

Miller, Scott

Mr. Scott Miller
12360 Landale Street
Studio City, CA 91604

(818) 508-5514

miller @performancepgraphics.com

Mohajer, Mike

Mr. Mike Mohajer
P.O. Box 3334
San Dimas, CA 91773

(909) 592-1147

mikemohajer @yahoo.com

Nelson, Larry

Hon. Larry Nelson
Councilmember, City of Artesia
18747 Clarkdale Ave

Artesia, CA 90701-5899

(562) 865-6262

(562) 865-6240

Inelson @cityofartesia.org

Paxton, Lynda

Ms. Lynda L. Paxton

Office (805) 347-9990
Cell (714) 412-0745

llpaxton @comcast.net

Doc#136750 v1 - Solid Waste Task Force Membership List




SOLID WASTE TASK FORCE AGENDA

August 27, 2007
10:00 a.m. to 12:00 noon.

Ms. Nancy Sansonetti

Supervising Planner/Chief
Planning & Permitting Section
Solid Waste Management Division
222 W. Hospitality Ln

San Bernardino, CA 92415

Sansonetti, Nancy (909) 386-8778 (909) 386-8964 NSansonetti @ swm.sbcounty.gov

Mr. Coby Skye

Associate Civil Engineer

Environmental Programs Division

Los Angeles Department of Public Works
900 S. Fremont Ave. Annex 3" Floor
Alhambra, CA 91803-1331

Skye, Coby (626) 458-5163 (626) 458-35943 | cskye@ladpw.org

Hon. Greig Smith

Councilmember, City of Los Angeles
Smith, Greig District 12 (213) 473-7012 (213) 473-6925 smith @council.lacity.org
200 N. Spring Street, 4th FL. Room 405
Los Angeles, CA 90012

Hon. Lori Van Arsdale
Councilmember, City of Hemet
445 E. Florida Ave

Hemet, CA 92543

Van Arsdale, Lori (951) 765-2303 (951) 765-3785 Ivanarsdale @ci.hemet.ca.us

Mr. Joe Vizcarra

Lt. Traffic Operations Center

Los Angeles Communications Center
California Highway Patrol

120 S. Spring Street

Los Angeles, CA 90012

Vizcarra, Joe (213) 897-6136 (213) 897-0519 jvizcarra@chp.ca.gov

Hon. Toni Young

Young, Toni Councilmember, City of Port Hueneme
(Chair) 766 Polaris Way

Port Hueneme, CA 93041-2333

(805) 986-6500 (805) 986-6581 ottoandtoni @ verizon.net

Doc#136750 v1 - Solid Waste Task Force Membership List



News Release - 07-23"N. England Transrail Case:" preliminary decision issued.... Page 1 of 2
ITEM 4.2.2 New England Transrail Case

Surface
Transportation
Board

E-FILING | E-LIERARY | RAIL CONSUMERS | INDUSTRY DATA | ENVIRONMENTAL MATTERS

FOR RELEASE Contact: Dennis Watson
07/10/2007 (Tuesday) (202) 245-0234
No. 07-23 FIRS 1 (800) 877-8339

www.stb.dot.gov

SURFACE TRANSPORTATION BOARD ISSUES PRELIMINARY DECISION IN "NEW
ENGLAND TRANSRAIL" CASE

The Surface Transportation Board (Board) announced today that certain activities
contemplated by New England Transrail (NET) at its proposed transload facility in
Wilmington and Woburn, MA, would be subject to state and local environmental and other
regulation because they would not be part of the rail transportation that is subject to the
Board's exclusive jurisdiction. In addition, the Board announced that NET's proposed
project will not be considered for final approval until a wide range of environmental and
public interest safeguards are met.

In today's decision, the Board concluded that the proposed transaction, if approved, would
make NET a rail carrier, but that the part of NET's plan involving shredding of construction
and demolition debris would extend beyond the scope of rail transportation and would
therefore be subject to the full panoply of state and local regulation. The Board also
concluded that other proposed activities--such as loading, unloading, handling and storing--
that are defined in federal statute as being part of "transportation," would fall within the
Board's exclusive jurisdiction. But the Board emphasized that even as to those activities, its
decision does not entirely limit the application of state and local police powers.

The Board's decision emphasized that NET will not be allowed to enter the rail business
until extensive environmental, safety, public health and other public interest considerations
are fully addressed. Specifically, the Board will: 1) await completion by the United States
Environmental Protection Agency of an ongoing remedial investigation and feasibility
study of the site on which NET proposes to operate; 2) conduct a thorough environmental
review pursuant to the National Environmental Policy Act, which will include opportunities
for public input; 3) impose any appropriate environmental and other conditions, which
could include specific monitoring, inspection and oversight by the Board or, for matters
within the Board's exclusive jurisdiction, on the Board's behalf by federal, state and/or local
agencies; and 4) make its staff and resources available to facilitate negotiations between
NET, Massachusetts and local agencies to reach a mutually acceptable environmental
mitigation plan.

http://www.stb.dot.gov/newsrels.nsf/71¢c35e25bd3411£68525653300425877/c20d623c96d6b... 8/1/2007
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ITEM 4.2.2 New England Transrail Case

Commissioner Mulvey dissented from the Board's decision.

The Board's decision issued in New England Transrail, LLC, d/b/a Wilmington & Woburn
Terminal Railway--Construction, Acquisition and Operation Exemption--in Wilmington
and Woburn, MA, STB Finance Docket No. 34797, is available for viewing and
downloading via the Board's Web site at http://www.stb.dot.gov, under "E-Library," then
under "Decisions & Notices," beneath the date "7/10/2007." A printed copy of the Board's
decision also is available for a fee by contacting ASAP Document Solutions, 9332
Annapolis Rd., Suite 103, Lanham, MD 20706, telephone (202) 306-4004, or via
asapdc@verizon.net.
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ITEM 4.2.2 New England Transrail Casg#ssachusets Municipal Association (MMA)

Federal board deals blow to company's effort to bypass local rules

By MMA Federal Policy Coordinator Marc Hymovitz
Monday, June 06, 2005

In a major victory for local control,

the federal Surface Transportation Board last month dealt a blow to New
England Transrail&rsquo;s bid to bypass local rules. New England Transrail
was seeking recognition as a railroad, which would have exempted the
company from many state and local regulations. But the STB last month
terminated the company&rsquo;s proceeding.

In a major victory for local control,

the federal Surface Transportation Board last month dealt a blow to New
England Transrail&rsquo;s bid to bypass local rules.

New England

Transrail was seeking recognition as a railroad, which would have
exempted the company from many state and local regulations. But the STB
last month terminated the company&rsquo;s proceeding.

Congress created

the STB in 1995, giving it jurisdiction over railroad rate and service
issues as well as rail restructuring transactions. In an effort to

ensure the ease of passage from community to community and state to
state, the STB was given the authority to grant railroad companies
exemptions from most state and local regulations, including zoning and
environmental controls.

New England Transrail, in its attempt to

open a solid waste transfer facility at a former chemical site in
Wilmington, petitioned the STB to be recognized as a railroad, claiming
that the company would be offloading trash-filled containers from
trucks and loading them directly on to rail cars. The company argued
that no trash would leave the containers in the transfer process.

The

company&rsquo;s application stated that as many as 400 trucks per day would
deliver materials and waste to 25 rail cars, which would leave each

morning between 1 a.m. and 5 a.m.

The railroad designation would

have exempted this activity from oversight by the Department of
Environmental Protection and local officials. The company would have
been able to avoid compliance with the Massachusetts Environmental
Policy Act, the state&rsquo;s ban on certain waste materials, and state
wetlands laws.

The Surface Transportation Board granted

conditional approval of Transrail&rsquo;s original application, but after

conducting environmental assessments and receiving public input, the

board found that the company&rsquo;s intentions were &ldquo;materially different&rdquo;
from what it had initially outlined.

The Transportation Board

received significant public input from, among others, the MMA, the DEP,

the attorney general&rsquo;s office, and members of the state&rsquo;s Congressional
delegation, all opposing Transrail&rsquo;s attempt to bypass state and local

rules.

&ndash; MMA Federal Policy Coordinator Marc Hymovitz

It appears that Transrail&rsquo;s proposal evolved to become a simple transfer station, with the trash being removed by
rail.

http://www.mma.org _PDF_POWERED _PDF_GENERATED 22 August, 2007, 15:21



ITEM 4.2.2 New England Transrail Casg#ssachusets Municipal Association (MMA)

The

STB cited &ldquo;significant concern&rdquo; about conflicting information that
would not allow the board to make a decision. The board voted to

require Transrail to file a new petition if the company wished to have

the project reconsidered. This would require the company to start the

process from the beginning, including the expense of initial filing

fees.

The STB made it clear, however, that its decision was

based on procedure and not the merits of the case. With several
communities and states across the nation facing similar issues, this
issue is not expected to disappear anytime soon.

http://www.mma.org _PDF_POWERED

_PDF_GENERATED 22 August, 2007, 15:21



ITEM 4.2.2 New England Transrail Case

37471 SERVICE DATE - JULY 10, 2007
EB

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34797

NEW ENGLAND TRANSRAIL, LLC, d/b/a
WILMINGTON & WOBURN TERMINAL RAILWAY
—CONSTRUCTION, ACQUISITION AND OPERATION EXEMPTION—
IN WILMINGTON AND WOBURN, MA

Decided: June 29, 2007

In this decision, we find that, under its proposal, New England Transrail, LLC, d/b/a
Wilmington & Woburn Terminal Railway (NET or petitioner) would, if authorized, become a
rail carrier subject to the Board’s jurisdiction. However, we find that some of its planned
activities related to the handling of construction and demolition debris (C&D) would extend
beyond the scope of rail transportation and therefore would not come within the Federal
preemption from most state and local laws provided in 49 U.S.C. 10501(b).’

OVERVIEW

In this decision, we address the preliminary issue of the extent to which NET’s planned
activities related to municipal solid waste (MSW) and C&D would come within the scope of the
Board’s jurisdiction. NET’s project is controversial for a number of reasons having little to do
with the Board’s jurisdiction: the troubled history of the site, which is a notorious,
environmentally contaminated “Superfund” site; nearby residents not wanting to live near a rail
transload facility; and competing waste handling businesses not wanting more competition.
Some of the controversy, however, is a result of the fact that Board jurisdiction over
transportation by rail carriers preempts most state and local regulatory actions, including siting
and zoning.

Particularly where commodities that have the potential to create health and safety
concerns are involved, we are mindful of the consequences of our jurisdiction. In this decision,

! Section 10501(b) gives the Board exclusive jurisdiction over “transportation by rail
carriers,” including related facilities and activities that are part of rail transportation. See
49 U.S.C. 10102(9). Rail operations are also protected by the Commerce Clause of the
U.S. Constitution from state or local interference. However, railroads are not entitled to Federal
preemption to the extent they are engaged in activities that are not part of transportation.



ITEM 4.2.2 New England Transrail Case

STB Finance Docket No. 34797

we have taken an especially hard look at each planned activity of NET to determine whether it
would be part of rail transportation. We emphasize that, even as to those activities that are part
of rail transportation, the states’ police powers are not preempted entirely. Moreover, where
there are overlapping Federal statutes, such as the Solid Waste Disposal Act (SWDA) as
amended by the Resource Conservation and Recovery Act (RCRA), the Federal statutes are to be
harmonized so that each is given effect where possible. The state and local police powers,
combined with continuing STB and other federal oversight, should enable commerce to use the
interstate rail network freely, while still protecting public health and safety. But what our statute
does not permit, in this or any other case, is to have different legal standards for what is part of
rail transportation based on the particular commodity involved.

We are not free to find, as some opponents of this project have urged, that no handling or
storage of any kind is part of “transportation.” To the contrary, our statute defines the term
“transportation” broadly to encompass the facilities used for and services related to the
movement of property by rail, expressly including “receipt, delivery,” “transfer in transit,”
“storage,” and “handling” of property. 49 U.S.C. 10102(9). Thus, under our statute,
“transportation” is not limited to the movement of a commodity while it is in a rail car, but
includes such integrally related activities as loading and unloading material from rail cars and
temporary storage. Accordingly, the courts and the rail industry have consistently understood
that transloading operations are part of rail transportation. For us to attempt to suggest otherwise
here could have far-reaching, disruptive implications for a host of other commodities (such as
lumber, cement, brick, stone and automobiles) for which rail carriers often perform transloading
at the starting or ending point of the rail component of the movement.

Our decision today is only a preliminary finding as to the scope of our jurisdiction. There
are still many steps to be taken before we will decide whether to authorize NET to provide the
proposed rail service. We must first await (1) further evidence from the parties on the merits of
this proposal; (2) the relevant portions of the remedial investigation and feasibility study (RI/FS)
being conducted by the United States Environmental Protection Agency (EPA) regarding the site
on which NET proposes to build and operate its rail line; and (3) the results of the Board’s own
environmental review under the National Environmental Policy Act (NEPA). Only after we
have all of this information in hand will we be in a position to determine whether NET’s
proposal to provide rail transportation at this site is in the public interest.

BACKGROUND

NET seeks authority from the Board to acquire 1,300 feet of existing track, construct
6,200 feet of new track, and operate as a rail carrier over the combined 7,500 feet of track on and
adjacent to a parcel of land owned by the Olin Corporation (Olin) located in Wilmington and
Woburn, MA, approximately 12 miles from downtown Boston.” The site contains a Y-shaped

2 The Board authority that NET seeks is an exemption pursuant to 49 U.S.C. 10502 from
the regulatory approval requirement of 49 U.S.C. 10901. In a decision served on March 3, 2006,
(continued . . .)
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STB Finance Docket No. 34797

set of tracks that was formerly used to service Olin’s chemical manufacturing operations. NET
plans to rehabilitate the existing track on the property and to construct new sections of track to
support and facilitate its operations at the site. NET plans to transport traffic by rail for
approximately 1 mile and then interchange the traffic with connecting carriers that would
continue the movement of the rail cars to their destination. Specifically, NET intends to enter
into an interchange agreement with the Boston & Maine Railroad Company (B&M), which has
connecting track along the west side of the property. NET also proposes to enter into a separate
interchange agreement with the Massachusetts Bay Transportation Authority (MBTA), which
has connecting tracks to the east of the site.

NET has stated that the possible commodities that it would transport by rail include sand,
gravel, plastic resins, plastic pellets, liquids, rock salt, aggregates, woodchips, coal fly ash, soda
ash, liquefied natural gas, corn sweeteners, vegetable oil, biofuels, coal, lumber, construction
stone, sheet metal, cosmetic products, MSW, and C&D.?> NET estimates that it would have 30 to
40 rail carloads of traffic per day.4

In its December 2005 petition, NET stated that it planned to construct a facility at the
Olin site to conduct certain activities, including segregating large pieces of wood and metal from
the C&D and then shredding the C&D, and baling some of the MSW it planned to receive by
truck. NET would then load those materials onto rail cars or into containers that would then be
loaded onto rail cars for transport to NET’s connection with B&M or MBTA. NET argues that
all of these activities would facilitate the transportation of the MSW and C&D, and therefore
would be integrally related to rail transportation and preempted from most state and local
regulation pursuant to section 10501(b).

Throughout this proceeding, opposing parties have argued that some or all of these
activities would not be part of rail transportation, as they are no more than routine solid waste
management and processing activities. Accordingly, on April 27, 2006, a coalition of parties
headed by National Solid Wastes Management Association (NSWMA) asked the Board to
address the threshold issue of the extent of this agency’s jurisdiction over the project.’

(... continued)
the Board instituted a proceeding pursuant to 49 U.S.C. 10502(b) to consider NET’s request for
Board authorization.

3 No one has argued that NET’s transloading of commodities other than MSW and C&D
would not come within the scope of rail transportation.

* Transcript of April 19, 2007 oral argument (TR) at 144. In its December 2005 petition,
NET estimated that it would initially generate 15 rail carloads per week, and would operate one
train daily, up to 6 days per week, for a total of approximately 300 trains per year.

> In addition to NSWMA, the coalition includes Solid Waste Association of North
America (National and Massachusetts chapters), Massachusetts Municipal Association,
(continued . . .)
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By letter dated May 11, 2006, EPA informed the Board that the Olin site, including the
portion on which NET would operate, had been formally added to the “National Priorities List”
under the Comprehensive Environmental Response, Compensation and Liability Act (Superfund
law). EPA suggested that, in order to fully address the proposal’s effect on potentially
contaminated soil and groundwater, the Board defer issuing even a preliminary analysis under
NEPA, 42 U.S.C. 4321-43, of the potential environmental impacts of the NET project until EPA
has completed the relevant portion of its RI/FS of this Superfund site.’

In a decision served on June 13, 2006, the Board agreed to first examine the extent to
which NET’s planned activities related to MSW and C&D would come within the scope of the
Board’s jurisdiction. The Board sought comments from all interested parties, and we received
written comments and replies from numerous parties.” Most argued in their written comments
that NET’s planned activities for MSW and C&D would constitute waste processing that is not
integrally related to transportation and thus would be beyond the scope of the Board’s
jurisdiction. Some commenters also contended that NET would not be a rail carrier.

NET responded that it would operate as a common carrier and asserted that all of its
proposed activities, including its activities involving MSW and C&D, would be conducted for
the sole purpose of facilitating rail transportation and would therefore be integrally related to that
rail transportation. AAR asserted that transloading has historically been an integral part of

(... continued)

Construction Materials Recycling Association, Integrated Waste Services Association, New
Bedford Waste Services, LLC (NBW) (collectively, the Coalition Parties).

% The Board received a further letter from EPA on April 6, 2007, reiterating that
suggestion.

7 Those parties are: NET; Massachusetts Department of Environmental Protection
(MassDEP) and Massachusetts Attorney General’s Office (MassAG) (collectively,
Massachusetts); G. Steven Rowe, Attorney General of the State of Maine; John D. Fitzgerald,
United Transportation Union — General Committee of Adjustment (UTU-GCA); Massachusetts
State Representative James R. Miceli (Representative Miceli); New Jersey Department of
Environmental Protection (NJDEP) and New Jersey Meadowlands Commission (NJMC); Ohio
Environmental Protection Agency; Illinois Environmental Protection Agency; Raritan
Baykeeper, Inc. and Hackensack Riverkeeper, Inc. (RBI/HBI); New York, Susquehanna and
Western Railway Corporation (NYS&W); Association of American Railroads (AAR); City of
Woburn, MA; Idaho Department of Environmental Quality; Coalition Parties; Susan Cleaver;
City of Middletown, NY; CSX Transportation, Inc. (CSXT) and Norfolk Southern Railway
Company (NS); Colorado Department of Public Health and Environment; and Town of
Wilmington, MA (Wilmington).
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railroad operations and that railroad transloading activities often include processes that could
also occur at non-rail facilities.®

On April 19, 2007, the Board held a full day of oral argument to further explore these
issues.” NET’s representatives provided additional information about the nature of NET’s
proposal. They stated that neither NET nor any of its principals or affiliates would be the shipper
or receiver of commodities at the facility or earn any revenue from the shredding or baling of any
material.'’ They maintained that NET’s proposed activities involving MSW or C&D would not
add value to those commodities; rather, all of the activities would facilitate the loading of the rail
cars, prevent damage to rail cars, and improve the safety of rail transportation by evenly
distributing weight within the cars.'' They stated that any large pieces of metal or wood that
would be separated from the C&D before shredding would be loaded into the rail cars on top of
the shredded materials.'?

According to NET’s representatives, the Olin facility would not be used for recycling
wood or metal, even though that can be a significant source of revenue for solid waste
facilities.”” They maintained that the shredding of the C&D would be done to reduce the
materials to a reasonably uniform size, about 2 feet in length, which could then be easily moved
by conveyor belt into the rail cars.'* They explained that the baling and wrapping that would
take place would allow MSW to be transported in a wider variety of rail cars and would allow
more efficient use of the cars."

8 AAR offered as examples the sampling, weighing, and mixing of coal from different
sources, or the blending of petroleum-coke on site for a particular sulphur content during
transload operations. See also TR at 134-35 (summarizing the statements submitted by NS and
CSXT describing processes such as inspection of truck chassis, installation of tires or batteries,
and spot repairs that take place at transload facilities).

? The participants at the oral argument included United States Senator Frank R.
Lautenberg of New Jersey; NET; NYS&W; Frank S. DeMasi of Wellesley, Massachusetts;
Representative Miceli; MassAG; MassDEP; NJDEP; NJMC; Coalition Parties; NBW;
Wilmington; the Wilmington—Woburn Collaborative (WWC); Susan Cleaver of New York;
RBI/HRI; and UTU-GCA.

10 TR at 40-41.
TR at 40.
2 TR at 41.

3 TR at 140, 156, 222-23, 488. In response to questions as to why NET would not
recycle, NET stated that it would have no space for that and that recycling was not part of its
business plan. TR at 156.

4 TR at 138, 475.
5 TR 141-42, 147.
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Finally, NET’s counsel emphasized that a finding that all of these activities are integrally
related to rail transportation and come within the scope of the section 10501(b) preemption
would not result in a “regulatory gap” because Federal environmental laws and state health and
safety regulations that do not unreasonably burden interstate commerce would continue to
apply.'® He stated that NET stands ready to meet with state and local authorities to assure
appropriate state and local oversight of the Olin facility consistent with judicial and Board
precedent interpreting section 10501(b)."’

Counsel for NYS&W pointed to the need for uniform national application of laws
affecting interstate commerce.'® Frank DeMasi, a citizen advocate for rail freight transportation,
stated that there is high demand for a rail transload facility such as the one proposed by NET
because it would be located close to the Boston metropolitan area, and it would have easy access
to two of the region’s major interstate highways."” He argued that NET’s facility would fill a
gap left by the larger railroads.”® He expressed his view that bringing in solid waste by truck,
dumping it onto a cement floor, scooping or bundling it up and putting it into a rail car would all
be integrally related to rail transportation.*'

A representative from WWC, as well as Susan Cleaver, a concerned citizen, argued that
NET’s proposal was ill suited for the Olin site due to the amount of contamination on this
Superfund site.”? A representative from MassDEP expressed concern that, while the Board
would conduct an environmental review of this project under NEPA, Board staff might not be
equipped to perform necessary inspection and monitoring and to enforce the environmental
conditions that the Board might impose on the carrier’s operations.”

A representative for RBI/HRI argued that the section 10501(b) preemption should not
apply to facilities that handle solid waste.** A number of others, including Representative Miceli
and participants from New Jersey, expressed concern about misuse of the section 10501(b)
preemption in cases where solid waste facilities locate near railroad lines and claim to be rail

' TR at 31, 108-12.

" TR at 112, 160-62.

" TR at 52.

' TR at 70.

2 TR at 72.

>l TR at 80-81.

2 TR at 424-26, 432-34.
> TR 244-46.

* TR at 441.
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transloading facilities in order to evade state requirements that would otherwise apply.”> Some
participants noted that, in some instances, there have been claims that even state and local public
health and safety laws such as fire suppression laws are preempted.*

Initially, the representative for MassAG took the position that all of NET’s proposed
operations would constitute solid waste processing beyond the Board’s jurisdiction.”” In
response to questions, however, she and various other participants—including the representative
for NJDEP, and an owner of a solid waste processing facility appearing for the Coalition
Parties—conceded that the loading and unloading of all of the commodities at issue here, as well
as their temporary storage awaiting loading, would be integral to transportation and covered by
the section 10501(b) preemption.”® The solid waste processing facility owner further explained
that at his facility, MSW is baled and/or wrapped solely for transportation reasons: to allow the
use of rail cars that may then be used for other commodities and to reduce concerns about
lingering odor or residue on the rail cars.”’ However, these participants were skeptical of NET’s
claim that it would not recycle or resell the metal and wood that it would separate out at the
facility and shred; they explained that NET’s argument that it would put the sorted and shredded
materials back on rail cars strained credulity, given the high economic value of these materials.*

Finally, counsel for UTU-GCA argued that the Board should not find that NET would be
a rail carrier.”!

DISCUSSION AND CONCLUSIONS

Before turning to the specific issues before the Board here, we will briefly summarize the
case law on the section 10501(b) preemption.

The Scope of the Section 10501(b) Preemption

The Interstate Commerce Act has long been recognized as “among the most pervasive
and comprehensive of federal regulatory schemes.””> However, prior to 1995, the states were

99 ¢¢

allowed to control the construction or removal of ancillary track such as “spur,” “industrial,” or

» TR at 210, 253-54, 259-60.

6 TR at 252-53, 284-85.

" TR at 308-09.

* TR at 312-13, 323, 335, 385, 389-90.

* TR at 382-84.

% E.g., TR 240.

1 TR at 467.

32 Chi. & N. W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 318 (1981).
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“switching” track.®® In the ICC Termination Act of 1995 (ICCTA),** Congress broadened the
express Federal preemption, making the Board’s jurisdiction “exclusive” for all rail
transportation and rail facilities that are part of the national rail network—including even the
ancillary track. Section 10501(b) also expressly provides that “the remedies provided under

[49 U.S.C. 10101-11908] are exclusive and preempt the remedies provided under Federal or state
law.” The purpose of the Federal preemption is to prevent a patchwork of local and state
regulation from unreasonably interfering with interstate commerce.”

Section 10501(b) shields railroad operations that are subject to the Board’s jurisdiction
from the application of many state and local laws. Two broad categories of state and local
actions have been found to be preempted regardless of the context or rationale for the action:
(1) any permit requirement that could be used to deny the railroad the ability to conduct its
operations or to proceed with activities the Board has authorized,’® and (2) any attempted
regulation of a matter directly regulated by the Board, such as a state statute dictating when a
train can traverse a road crossing,’’ or a state or local regulation determining how a railroad’s

3 See I1l. Commerce Comm’n v. ICC, 879 F.2d 917 (D.C. Cir. 1989) (addressing the
prior statutory scheme).

** Pub. L. No. 104-88, 109 Stat. 803 (1995).

33 See H.R. REP. NO. 104-311, at 95-96 (1995), as reprinted in 1995 U.S.C.C.A.N. at
807-08.

3% See Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 643 (2d Cir. 2005) (Green
Mountain) (preconstruction environmental and land use permitting requirements preempted for
transload facility because otherwise the locality could delay the process indefinitely or deny the
carrier the right to construct facilities or conduct operations); City of Auburn v. United States,
154 F.3d 1025, 1029-31 (9th Cir. 1998) (City of Auburn) (environmental and land use permit
processes categorically preempted); Joint Petition for Declaratory Order—Boston and Maine
Corporation and Town of Ayer, MA, STB Finance Docket No. 33971, slip op. at 8 (STB served
May 1, 2001) (Town of Ayer) (state and local permit requirements and environmental review of
construction and operation of railroad intermodal facility preempted), aff’d, Boston & Me. Corp.
v. Town of Ayer, 191 F. Supp. 2d 257 (D. Mass. 2002); Borough of Riverdale—In re N.Y.,
Susquehanna & W. Ry., 4 S.T.B. 380, 387-88 (1999) (local zoning and land use constraints on
the railroad’s maintenance, use, or upgrading of its lines preempted).

37 See Friberg v. Kan. City S. Ry., 267 F.3d 439, 443-44 (5th Cir. 2001).
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traffic should be routed.*® Other state or local requirements are not preempted unless, as applied,
they would have the effect of preventing or unreasonably interfering with interstate commerce.*

Even where the section 10501(b) preemption applies, there are limits to its scope. Where
there are overlapping Federal statutes, they are to be harmonized, with each statute given effect
to the extent possible.* This includes Federal environmental statutory programs that are
implemented in part by the states, including the Clean Air Act, the Clean Water Act, SWDA as
amended by RCRA, and the regulation of railroad safety under the Federal Railroad Safety Act.”!
Also, as the ICCTA legislative history cited above makes clear, the states’ police powers are not
preempted entirely. Thus, for example, railroads can be required to comply with some health
and safety rules, such as fire and electrical codes.** States and localities also can require a
railroad to allow the locality to inspect the facility and to notify the locality of when the railroad
is undertaking an activity for which a non-railroad entity would require a permit.*’

The Issues Presented Here

The two preliminary issues before us here are (1) whether NET would be a rail carrier
and thus require Board authorization for the construction, acquisition, and operation of its rail
line, and, if so, (2) whether NET’s various activities involving MSW and C&D would be
integrally related to rail transportation and thus come within the scope of the Federal preemption
in section 10501(b).

To come within the Board’s jurisdiction and thus be covered by the section 10501(b)
preemption, an activity must constitute “transportation” and must be performed by, or under the

38 See CSX Transportation, Inc.—Petition for Declaratory Order, STB Finance Docket
No. 34662, slip op. at 7 (STB served Mar. 14, 2005), reh’g denied, (STB served May 3, 2005),
appeal docketed, sub nom. District of Columbia v. STB, No. 05-1220 (D.C. Cir. filed June 22,
2005).

% See Dakota, Minn. & E. R.R. v. South Dakota, 236 F. Supp. 2d 989, 1005-08 (D.S.D.
2002) (revisions to state eminent domain laws preempted where revisions added new
burdensome qualifying requirements to the railroad’s eminent domain power that would have the
effect of state regulation of railroads), aff’d in part, vacated in part on other grounds, 362 F.3d

512 (8th Cir. 2004).
40 See Tyrrell v. Norfolk S. Ry., 248 F.3d 517, 523 (6th Cir. 2001).

*1' See Friends of the Aquifer et al., STB Finance Docket No. 33966, slip op. at 5 (STB
served Aug. 15,2001).

2 See Flynn v. Burlington N. Santa Fe Corp., 98 F. Supp. 2d 1186, 1189 (E.D. Wash.
2000) (Flynn).

# See Village of Ridgefield Park v. N.Y., Susquehanna & W. Ry., 750 A.2d 57, 66 (N.J.
2000) (Ridgefield Park); Town of Ayer, supra note 36, slip op. at 9.
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auspices of, a “rail carrier.”* The term “transportation” has been defined broadly to include all

of the related facilities used and services related to the movement of property by rail, including
“receipt, delivery,” “transfer in transit,” “storage,” and “handling” of the property.*> Thus,
intermodal transloading operations and activities involving loading and unloading materials from
rail cars and temporary storage of materials are part of rail transportation that would come within
the Board’s jurisdiction.”® However, manufacturing and commercial transactions that occur on
property owned by a railroad that are not part of or integral to the provision of rail service are not
embraced within the term “transportation.”’

9 ¢¢

) C vidi ) ) )
A “rail carrier” is “a person providing common carrier railroad transportation for
compensation . . . .”** The term “common carrier” is not separately defined. A common law

4 See 49 U.S.C. 10501; Hi Tech Trans, LLC—Petition for Declaratory Order—Newark,
NJ, STB Finance Docket No. 34192 (Sub-No. 1), slip op. at 5 (STB served Aug. 14, 2003).

49 U.S.C. 10102(9).

* See Green Mountain, supra note 36, at 640, 642 (transloading and temporary storage
of bulk salt, cement, and non-bulk goods such as steel pipes); N.Y., Susquehanna & W. Ry. v.
Jackson, No. 05-4010, 2007 WL 576431, at *18 (D.N.J. Feb. 21, 2007) (C&D storage,
transloading, and extraction of materials from waste piles during the loading process), appeal
docketed, No. 07-1675 (3d Cir. filed March 16, 2007); Coastal Distribution, LLC v. Town of
Babylon, No. 05-CV-2032, 2006 WL 270252, at *6-7 (E.D.N.Y. Jan. 31, 2006) (C&D storage
and transloading), aff’d as modified, 216 Fed. Appx. 97 (2d Cir. 2007); Canadian Nat’l Ry. v.
City of Rockwood, 2005 WL 1349077, at *6 (E.D. Mich. June 1, 2005) (transloading of C&D
debris from rail to truck); Norfolk S. Ry. v. City of Austell, 1997 WL 1113647, at *6 (N.D. Ga.
Aug. 18, 1997) (transferring containers or trailers of cargo part of rail transportation); Tri-State
Brick and Stone of New York, Inc. et al.—Petition for Declaratory Order, STB Finance Docket
No. 34824, slip op. at 2, 3 (STB served Aug. 11, 2006) (Tri-State) (unloading rail cars, storing
brick and stone products on the ground, and loading those products on customer and common
carrier trucks part of rail transportation), pet. for review pending, sub nom. Tri-State v. STB, No.
06-1334 (D.C. Cir. filed Sept. 22, 2006); Town of Ayer, supra note 36, slip op. at 1 (unloading
automobiles from rail cars).

7 See Fla. E. Coast Ry. v. City of W. Palm Beach, 266 F.3d 1324, 1327, 1336 (11th Cir.
2001) (stockpiling and organizing aggregate by type at rail yard after rail transportation occurs
and before loading it onto trucks); Town of Milford, MA—Petition for Declaratory Order, STB
Finance Docket No. 34444, slip op. at 2 (STB served Aug. 12, 2004) (Milford) (cutting and
welding steel after rail transportation occurs, but before the steel is loaded onto trucks); Growers
Mktg. Co. v. Pere Marquette Ry., 248 [.C.C. 215, 227 (1941) (providing for the display and sale
of perishable produce delivered by rail); see also Hi Tech Trans, LLC — Petition for Declaratory
Order—Hudson County, NJ, STB Finance Docket No. 34192 et al. (STB served Nov. 20, 2002,
and Aug. 14, 2003) (truck-to-truck transloading of C&D prior to being delivered to rail).

49 U.S.C. 10102(5).

10
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term that predates the Interstate Commerce Act, it refers to an entity that holds itself out to the
general public as engaged in the business of transporting property from place to place for
compensation.” The fundamental test of common carriage is whether there is a public
profession or holding out to serve the public.”

Whether a particular activity constitutes transportation by a rail carrier is a fact-specific
determination.”’ Thus, our findings here are limited to the facts of this case.

NET Would Be A Rail Carrier.

NET plans to transport a variety of different materials for the shipping public, operating
its own trains with its own locomotive operated by its own employees to a connection with other
carriers. It plans to offer its service to the general public in its own name and not on behalf of
any other carrier.”> Accordingly, it would be a rail carrier subject to Board jurisdiction.

Some commenters and participants at the oral argument wrongly suggest that NET
nevertheless ought not be considered a rail carrier subject to the Board’s jurisdiction because
NET’s length of haul would be relatively short (approximately 2 miles). The length of the track
involved is pertinent only to an analysis of whether particular track can be categorized as
ancillary “spur” or “switching” track that would not require Board authorization to construct.
Here, because this would be the only track operated by NET, it would not be ancillary to another
NET track. NET would thus need prior Board authorization in order to construct, acquire, or
operate this track.”

9 See Washington ex rel. Stimson Lumber Co. v. Kuykendall, 275 U.S. 207, 211-12
(1927).

° B.J. Alan Co. v. ICC, 897 F.2d 561, 563 (D.C. Cir. 1990); Fla. Power & Light Co. v.
FERC, 660 F.2d 668, 674 (5th Cir. 1981); see also Am. Orient Express Ry. v. STB, No. 06-1077
(D.C. Cir. Apr. 20, 2007).

1 See, e.g., Tri-State, supra note 46, at 3.

>2 These facts distinguish this situation from cases such as Milford, supra note 47, slip
op. at 3 (where the entity involved would not provide transportation, but would only operate a
transloading facility in a rail yard pursuant to an agreement with the rail carrier for non-exclusive
use of the yard) and Hi Tech Trans, LL.C v. New Jersey, 382 F.3d 295, 308-09 (3d Cir. 2004)
(where the entity involved merely loaded cargo from trucks onto rail cars via a licensing
agreement with a rail carrier).

> See United Transp. Union—TIIl. Legislative Bd. v. STB, 183 F.3d 606, 613-14 (7th Cir.
1999), aff’g Effingham Railroad Company—~Petition for Declaratory Order—Construction at
Effingham, IL, STB Docket No. 41986 et al. (STB served Sept. 18, 1998), and Effingham
R.R.—1In re Construction at Effingham, IL, 2 S.T.B. 606 (1997); Kaw River Railroad,
Inc.—Acquisition and Operation Exemption—The Kansas City Southern Railway Company,
STB Finance Docket No. 34509 (STB served May 3, 2005); and Bulkmatic Railroad
(continued . . .)

11
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Finally, even if this could somehow be treated as ancillary track in NET’s hands, that
would not affect NET’s status as a rail carrier. Under 49 U.S.C. 10906, it would not require
Board authorization for operation and construction of “spur, industrial, team, switching, or side
tracks.” In enacting ICCTA, Congress broadened the Federal preemption provision contained in
49 U.S.C. 10501(b) to specifically apply to the acquisition, operation and construction of spur
tracks. Those activities would therefore nevertheless be preempted from state regulation.
Because they would also be excepted by section 10906 from Board licensing, the Board would
not undertake any environmental review of the proposed service and could not impose any
conditions for the protection of the environment.

Coalition Parties and Massachusetts have suggested that NET is not equipped to become
a carrier because it does not have an interchange arrangement with either MBTA or B&M. They
argue that such an arrangement is a predicate for NET to be able to provide rail service.”* NET
has responded that it intends to acquire the necessary equipment, hire the railroad personnel, and
execute agreements with B&M and MBTA at the appropriate time.

NET is not now a rail carrier, but should we decide to grant it the necessary authority to
become a rail carrier, connecting carriers would then be required to provide for the interchange
of traffic from NET. See 49 U.S.C. 10742. Thus, it does not matter that no interchange
agreement is yet in place.”

NET’s Planned Activities.

According to NET, the proposed project would be developed on about 30 acres of the 53-
acre Olin site, with different types of commodities handled on different parts of the site. The
northern part of the site would be used to transload the liquid commodities (such as corn syrup)
and pumpable dry materials (such as plastic pellets) that NET would handle. Two new tracks are
proposed to be constructed in the northern area of the property to facilitate this transloading
operation.

(... continued)
Corporation—Acquisition and Operation Exemption—Bulkmatic Transport Company, STB
Finance Docket No. 34145 et al. (STB served Nov. 19, 2002).

> Massachusetts and NJDEP also have noted that NET has not yet hired engineers or
other rail employees, nor has it acquired a locomotive or other equipment necessary to conduct
rail operations.

> It would be premature at this point for NET to acquire the necessary equipment and
personnel for rail operations, given the fact that we will not be making any determination on its
request for authority for some time. As discussed below, we do not plan to complete the
necessary environmental review until EPA has supplied us with additional information regarding
the site.

12
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The western area is where bulk materials (such as lumber, salt, sand, gravel, soda ash,
aggregates, and woodchips) would be handled. Some of these materials might be stored
temporarily on an asphalt cap before being loaded into rail cars, and three new tracks are
proposed to allow trains to access the storage area.

Finally, the C&D and MSW, along with other commodities that need protection from the
elements, would be handled in an enclosed transloading structure that would be located in the
central area of the property. Cranes, forklifts and conveyor belts would be used to load C&D
and MSW into rail cars that would enter and exit this transload facility on the new railroad tracks
that would be constructed.

The C&D would be unloaded from trucks onto the concrete floor of the facility, where it
would be inspected to ensure that it is consistent with the terms of the bill of lading and that it
contains no hazardous waste. Certain metal, wood, and other materials that could damage the
loading equipment or rail cars would be segregated and, if it could not be satisfactorily
transported by rail, returned to the shipper. The remaining C&D would be conveyed to
shredders that would reduce it to pieces approximately 2 feet in length, which would then be
loaded into rail cars via conveyor belts.

Trucks delivering MSW would enter on the southern side of the facility, where a recessed
concrete area would be located. The MSW would arrive in three forms: (1) in intermodal
containers, which would be transferred directly from trucks to rail cars; (2) pre-baled, in which
case the bales would be transferred directly from trucks to rail cars; or (3) in bulk form, in which
case the bulk MSW would be unloaded from the trucks onto the recessed concrete floor. Bulk
MSW would be inspected to ensure that it does not contain hazardous waste or other materials
inconsistent with the bill of lading. Then it would be either loaded into containers that would be
covered and lifted onto rail cars or baled and loaded onto rail cars. Some of the bales would be
further wrapped in plastic, depending on the type of rail car used.

NET argues that all of its proposed activities would facilitate rail transportation. With
respect to the baling and/or wrapping activities, NET states that they would make the
transportation of solid waste by rail more efficient by eliminating the need to pack MSW forcibly
into rail cars or containers, thus minimizing damage to the cars. Baling and/or wrapping also
would maximize the amount of material that could be transported in a single rail car and allow
the use of various types of rail cars.

With respect to the shredding of C&D before loading it onto rail cars, NET states that this
would not be undertaken to create a new product for sale to customers, but only to facilitate
loading of the materials onto rail cars for transportation and allow the rail cars to be loaded to
their full capacity. NET states that it would not have an ownership interest in the waste materials
that it would transport, that it does not plan to create stockpiles of different materials for resale or
recycling, and that all of its revenues would be derived exclusively from transloading and other
transportation-related activities.

13
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NET does not argue that, without its desired activities, its proposed rail transload
operations would be physically impossible or commercially infeasible. To the contrary, it
suggests that, if the Board finds that these activities would be beyond the scope of the Board’s
jurisdiction, NET might instead load MSW and C&D into containers as it receives them.

At the oral argument, a number of the participants opposing NET’s proposal
acknowledged that at least some of the proposed activities described by NET are the same sort of
activities routinely performed at other transloading facilities, including facilities that handle
C&D and MSW, and that these activities would directly facilitate the rail transportation of C&D
and MSW by rendering that transportation more efficient, more productive, and safer. These
include unloading the material onto the floor of the transloading facility, storing it there
temporarily until it can be loaded into containers or into rail cars, and loading it into the
containers or rail cars. NET could not accomplish its planned rail operations without the ability
to first store and then load the waste materials. It is not reasonable to assume that a carrier would
maintain sufficient rail cars on hand ready for loading so that all of the MSW or C&D could be
immediately and directly transferred onto rail cars or containers without any need for temporary
storage. Thus, we conclude that those activities would be integrally related to transportation and
therefore would be covered by the section 10501(b) preemption.

NET has also demonstrated that the process of baling and/or wrapping MSW is integrally
related to transportation. Baling and wrapping permits a wider variety of rail cars to be used, so
those cars would not be limited to hauling MSW.>® And baling and wrapping are not the sort of
activities that would have value for any other purpose, as upon delivery, any wrapping would be
removed and the bales would be broken up.”’ Therefore, we find that the baling and wrapping
activities (including such handling as would be required to prepare the MSW for baling or
wrapping) would also be integrally related to transportation. Finally, extracting refrigerators, so
as to avoid a legal impediment to the delivery of a shipment at a receiving landfill, would be part
of rail transportation and covered by Federal preemption.

NET has failed to persuade us, however, that the shredding it proposes to undertake to
reduce the C&D into 2-foot lengths would be integrally related to rail transportation. NET
asserts that the purpose of this shredding would be so that it could move the C&D on a conveyer
belt for loading onto rail cars. We find that difficult to believe in light of the presentation at oral
argument by NBW and others. As the president of NBW explained, his waste processing facility
can only justify the cost and other problems associated with shredding equipment™ because the
shredding (to 2-foot lengths) and use of a conveyer belt enables his company to separate from the

> TR at 60, 141-42, 382-84.
7 NET’s Oral Argument Exhibits at 29, April 16, 2007.

*% According to NBW, “[s]hredders are loud. They create continuous maintenance
problems. . . . They have to be fed with a constant stream of material and they use a tremendous
amount of electricity. They can also be dangerous.” TR at 365.
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C&D debris by hand any metal, wood and other valuable materials, which it then resells.”® The
metal and wood that is removed has significant value.*

Given the fact that C&D contains material with considerable value, we find it difficult to
believe that NET would do nothing to retrieve that value. In response to questioning at the oral
hearing as to why it would not recycle any C&D components, NET replied that it would have no
space for that; that recycling was not part of its business plan; and that NET would already be
making enough money due to its lower transportation costs.®’ In other words, it claims that it
would design a facility with easy access to waste streams and then not capitalize on the
opportunity to recycle metal with a value of up to $50,000 per ton pass by, destined for a
landfill.** But businesses rarely forgo significant economic opportunities.

NET did not adequately demonstrate that the shredding activity they propose would be
integrally related to rail transportation. As noted at the oral argument, a shredder is not required
to pack into rail cars material that has arrived at its facility packed into trucks.” Additionally,
the record indicates that shredding is a common practice in the landfill and waste management
businesses and often facilitates recycling.®* Nor are we persuaded that the size of the facility
would be so large that NET would need to use a conveyer belt just to move waste within the
facility for transfer.®

For all of these reasons, we find that NET has not met its burden of demonstrating that its
proposed shredding activities at the Olin site would be part of rail transportation. Therefore,
those activities would not be subject to the Board’s jurisdiction or covered by the section
10501(b) preemption. If NET chooses to conduct the shredding activities, they would be subject
to the full panoply of state and local regulation.

> As NBW explained, “[c]onstruction and demolition waste can have a high metals
content. When a building is demolished, there are appliances, siding, pipes, wires, beams,
fixtures, and the like.” TR at 362.

% TR at 363.

1 TR at 156, 486-88.

62 See TR at 363, 367-68, 371-72.
5 TR at 366.

64 See TR 367-68, 371-72; Verified Statement of Jesse Jeter at 3, Reply of Coalition
Parties, Jan. 27, 2006.

% TR at 367.
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Further Board Review Under 49 U.S.C. 10502 and NEPA.

This decision is a preliminary one, addressing only the scope of the Board’s jurisdiction
over NET’s proposal. NET would still need Board authorization in order to construct, acquire,
and operate these rail lines.”® NET has not yet provided evidence to demonstrate that it should
be granted that authority. Instead, NET asks that we incorporate by reference the Board’s 2004
findings regarding the transportation merits of a prior, different, NET proposal submitted in a
previous docket.®” That proposal, however, was dismissed (without prejudice) because NET had
failed to keep the Board apprised of substantial changes to its plans.®® Thus, neither the previous
petition nor previous Board decisions related to it can serve as a basis for determining whether
NET’s current proposal should be authorized. We will afford NET 30 days to submit appropriate
evidence of the transportation merits of the current proposal, to the extent found here to be part
of rail transportation within the Board’s jurisdiction. Any interested party will have 50 days
from the service date of this decision to file a reply to whatever NET submits.

In deciding whether to approve an application to acquire or construct a rail line, this
agency traditionally looks at whether there is a public demand or need for the proposed new
service, whether the proposal is in the public interest and will not unduly harm existing services,
and whether the applicant is financially able to undertake the project and provide rail service.®’
Although NET has sought an exemption from the application process, that does not mean there
will not be an appropriate level of regulatory scrutiny. The Board will grant an exemption only
if it is satisfied that it has sufficient information about both the transportation and potential
environn}()ental aspects of the proposal to be confident that it has no cause for regulatory
concern.

% That authorization can be through issuance of a certificate under 49 U.S.C. 10901 or,
as requested here, through an exemption under 49 U.S.C. 10502 from the formal application
procedures of section 10901. Under section 10502, we are directed to exempt a proposal from
the detailed application procedures of section 10901 when we find that: (1) those procedures are
not necessary to carry out the rail transportation policy of 49 U.S.C. 10101; and (2) either (a) the
proposal is of limited scope or (b) the full regulatory procedures are not necessary to protect
shippers from an abuse of market power.

67 See New England Transrail, LLC, d/b/a Wilmington and Woburn Terminal Railroad
Co.—Construction, Acquisition, and Operation Exemption—In Wilmington and Woburn, MA,
STB Finance Docket No. 34391 (STB served Mar. 2, 2004).

o8 See New England Transrail, LLC, d/b/a Wilmington and Woburn Terminal Railroad
Co.—Construction, Acquisition, and Operation Exemption—In Wilmington and Woburn, MA,
STB Finance Docket No. 34391 (STB served May 3, 2005).

%9 See 49 U.S.C. 10901(c); Mid States Coal. for Progress v. STB, 345 F.3d 520, 533 (8th
Cir. 2003) (Mid States). Under the statute, there is now a rebuttable statutory presumption that
new rail lines and new rail operations should be approved. Mid States, supra at 552.

" See 49 U.S.C. 10502(b).
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As noted, the Board could not authorize NET’s proposal before conducting the
environmental review required by NEPA. EPA has asked that the Board await the relevant
portions of its RI/FS concerning the property on which NET’s track and facilities would be
located before issuing a Draft EIS or an EA. In the meantime, Board staff will proceed with any
aspects of the environmental review that can be conducted prior to having the results of the
RI/FS. Once the RI/FS is issued by EPA, the relevant parts of EPA’s findings will be considered
in the Board’s environmental review. All interested parties, agencies, affected communities and
members of the general public will have ample opportunity to participate in the Board’s
environmental review process and to comment on all aspects of the environmental analysis.

Commenters also can request that specific mitigation measures be imposed, should the
Board decide to authorize this proposal, to address any environmental concerns they may have.
The Board has broad discretion to impose environmental conditions (including monitoring
and/or oversight conditions) on the transactions it authorizes to mitigate potential environmental
impacts, including impacts to safety, resulting from the transaction. The Board also has the
discretion to fashion conditions that would require NET to allow MassDEP to carry out
inspections and to monitor carrier activities to ensure compliance with Board-imposed
conditions. Additionally, the Board encourages applicants to propose voluntary mitigation,
which can be more far reaching than the mitigation the Board could impose unilaterally. And
railroads are encouraged to work with localities to reach reasonable accommodations.”' As
discussed above, NET has already had preliminary discussions with state agencies in
Massachusetts and has expressed its desire to negotiate a workable mutually satisfactory
agreement regarding acceptable environmental mitigation in this case.

Until the Board’s environmental review process is conducted, it cannot be known what
environmental mitigation conditions it might be appropriate to impose if the Board decides to
authorize NET’s proposal. But based on agency practice, the Board’s conditions could include,
if found to be warranted, continuing oversight of NET’s rail-related activities by the Board and
periodic reporting by NET during implementation of the project; a requirement that NET comply
with specific state or local regulations and any voluntary mitigation; * and monitoring and
inspections of NET’s rail-related operations at the Olin site conducted by appropriate state
agencies, such as the Massachusetts Department of Environmental Protection.””

7 See Flynn, supra note 42, at 1189; Ridgefield Park, supra note 43, at 67; Town of
Avyer, supra note 36, slip op. at 11-12.

2 Where the Board itself conducts the environmental review to apply NEPA’s
requirements, requiring compliance with specific state requirements, or providing for state or
local monitoring or inspections of particular operations does not interfere with the Board’s
jurisdiction.

3 As previously noted, NET’s proposed shredding operation would not be part of rail
transportation. Therefore, these operations would not be subject to Board jurisdiction. There
(continued . . .)

17



ITEM 4.2.2 New England Transrail Case

STB Finance Docket No. 34797

Only after consideration of the entire record, including both the transportation merits and
environmental issues, will the Board decide whether to grant NET the authority it seeks and, if
so, what conditions to impose. Any Board authorization to NET would be permissive, not
mandatory. But NET would be bound to comply with any environmental conditions the Board
might impose in its license if NET decided to go forward with whatever authorization the Board
has granted.

In sum, the Board has not yet determined whether to authorize NET’s proposed project.
Should it ultimately grant authorization, the Board would take into account EPA’s RI/FS
findings and determinations, along with the Board’s own NEPA review. Any resulting
environmental mitigation and other conditions that would be imposed would afford extensive
safeguards to protect the environment and the public interest. In the meantime, the Board
encourages NET and state and local governmental agencies in Massachusetts to make every
effort to negotiate a mutually acceptable mitigation plan. The Board stands ready to facilitate
these negotiations upon request by NET, Massachusetts and the local governments directly
affected by the proposed project.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. NET should submit evidence by August 9, 2007, to demonstrate why it should be
granted the authority to construct, acquire and operate the rail lines and rail facilities proposed

here that are found here to be within the Board’s jurisdiction.

2. Interested parties may reply by August 29, 2007.

(... continued)
would be no Federal preemption for these activities. Rather, all state and local regulations that
pertain to the shredding of solid waste would apply.
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3. This decision is effective on the date of service.

By the Board, Chairman Nottingham, Vice Chairman Buttrey, and Commissioner
Mulvey. Commissioner Mulvey dissented with a separate expression.

Vernon A. Williams
Secretary

COMMISSIONER MULVEY, dissenting:

I strongly dissent from the Board’s decision in this case. While it appears that, under 49
U.S.C. 10901 and existing precedent, NET would become a rail carrier if authorized by the
Board for its proposed construction and operation of rail lines, I vehemently disagree that its
proposed activities with respect to MSW qualify for preemption under 49 U.S.C. 10501(b).
Under my reading of the Interstate Commerce Act (the Act) and as a policy matter, I believe that
the handling of MSW should be subject to reasonable, non-discriminatory state regulation.

I simply cannot agree with the majority that the unloading of bulk MSW onto the
recessed concrete floor of NET’s proposed facility, temporarily storing the material, then baling
or loading it into containers or railcars (Decision at 13-14) should be accorded preemption, based
on the inherent qualities of MSW.! What this case comes down to is distinguishing between rail
transportation and other activities that would occur even absent rail transportation. NET’s
proposed activities involving MSW would occur regardless of rail transportation. While these
activities might facilitate transportation, they are not integrally related to transportation.
Extending preemption to shield these handling activities is overreaching and reflects too broad
an interpretation of the scope of preemption with regard to MSW.

I have always been — and I remain — a strong supporter of preemption. Congress and
the courts have long recognized the need to regulate railroad operations at the federal level to
avoid a patchwork quilt of state and local regulations that could impede the efficient flow of
commerce. The Act, especially as amended by ICCTA, is one of the “most pervasive and

' My experience with the MSW industry and attendant handling and disposal issues
spans the past two decades. In the mid-1980s, I was Director of Economic Research for the New
York State Legislative Commission on Solid Waste Management. In that capacity, I undertook
several economic analyses of the MSW sector and was instrumental in developing an annual
Commission-sponsored conference on solid waste management and recycling.

19



ITEM 4.2.2 New England Transrail Case

STB Finance Docket No. 34797

comprehensive of federal regulatory schemes.” The ability to preempt local laws is one of the
prized benefits of receiving Board authority to build and run a railroad. In the rail transportation
arena, the purpose of federal preemption is to protect the flow of interstate commerce. In this
case, were the Board to authorize NET to operate, I would favor the application of federal
preemption to the movement of NET trains to landfills or other waste handling destinations once
MSW was loaded onto trains.

The majority states that our statute requires the Board to include handling and storage
activities as part of the term “transportation,” and that our statute does not allow us to use
different legal standards for different commodities. (Decision at 2) But this ignores the fact that
MSW is an atypical commodity. A comprehensive scheme of state and local law exists to
protect the environment and the health and safety of local populations in the vicinity of MSW’s
handling and disposal. There may be entities that receive, store and reload commodities such as
lumber, cement, brick, stone, automobiles and even coal, but I am not aware that these entities
operate under state and local regulation because of the inherent nature of those commodities.

There is a critical reason that the power to regulate the handling of MSW has been
delegated to the states — and that is because states and localities are in the best position to
protect the health and safety of their citizens and to understand the impacts of handling MSW.
While the Board typically harmonizes its interpretation and implementation of the Act with other
federal laws,’ there is no federal law to be harmonized here precisely because states have the
authority and responsibility to regulate in the area of MSW handling.

I am troubled by the recent up-tick in assertions by new entrants into the MSW industry
that they are rail carriers subject to the Board’s jurisdiction. What concerns me is these firms’
attempts to blend the nature of their operations to offer both rail carrier service as well as waste
processing, and to use their putative status as rail carriers to shield their waste processing
operations from the reach of state and local environmental laws. This tactic is manipulative and
abusive of the Board’s jurisdiction and powers, and it highlights a method of evading the law
that I cannot support.* If the Board’s existing interpretation of the Act cannot stop this practice,
then it is time for Congress to do so.

% Chicago & N.W. Transp. v. Kalo Brick & Tile, 450 U.S. 311, 318 (1981); City of
Auburn v. United States, 154 F.3d 1025, 1029 (9th Cir. 1998).

3 Tyrrell v. Norfolk Southern Ry., 248 F.3d 517, 523 (6th Cir. 2001); Friends of the
Agquifer, STB Finance Docket No. 33966, slip op. at 5 (STB served Aug. 15, 2001).

* Preemption should not be used to jeopardize the public health and welfare. I am
concerned about the regulatory gaps that can and do result from preemption, and have been so
since I dissented from one of the first cases to come before me after I joined the Board. The
New York City Econ. Dev. Corp.—Petition For Declaratory Order, STB Finance Docket No.
34429 (STB served July 15, 2004) (Vice Chairman Mulvey, dissenting). Who looks out for the
public health and safety when federal preemption deprives state and local governments from
doing so?
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I recognize that there may be several subsequent stages to this particular case, and |
intend to participate fully in those and to scrutinize the record as thoroughly in the future as I
have on the questions presently before us. I foresee potential issues about the bona fides of NET
and the Board’s ability to adequately condition a grant of operating authority to NET under 49
U.S.C. 10901.

This case is pivotal to the future of the Board’s jurisdiction and power to preempt rail
transportation activities. I believe the majority has seriously erred in extending the reach of
preemption to NET’s proposed MSW activities, to the detriment of the Board and communities
across the nation. And, we have taken far too long to reach this wrong result. I dissent.
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GERMANY’S GREEN DOT PROGRAM
Introduction

In 1991, Germany established the Ordinance on the Avoidance of Packaging Waste (Packaging
Ordinance). According to the Packaging Ordinance, domestic and foreign manufacturers and
distributors are required to take back all transport packaging such as crates, drums, pallets, and
styrofoam containers (i.e., primary packaging) and recycle or reuse these materials. 1n 1992, these
regulations were expanded to include all secondary packaging. Accordingly, manufacturers,
distributors, and retailers are now required to take back and recycle secondary packaging (e.g.,
cardboard boxes, blister packs, and other product packaging such as that used to prevent theft, for
protection, and for promotional purposes) from consumers. Since 1993, however, the Ordinance
was further expanded to included all types of consumer packaging used to contain and transport
goods from the point of sale to consumption. The most recent regulations created an option that
exempts manufacturers from these regulations.

Specificaly, the Packaging Ordinance states that manufacturers, retailers, and distributors (both
domestic and foreign) may be exempt from taking back packaging if they participate in an
established national waste management program. Such a program had been in existencein
Germany since 1990, under the Duales System Deutschland GmbH (Dual System of Germany).
The Duales System is a non-profit organization set up to collect, sort, and recycle post-consumer
packaging from both households and small businesses throughout the country. By participating in
the Duales System program, manufacturers may label their products with the Green Dot. A Green
Dot indicates to the consumer that the manufacturer of the product participates in the program, and
that instead of returning the packaging to the manufacturer or distributor, the packaging should be
collected, sorted, and recycled through the Duales System program.

The new packaging lawsin Germany have been successful in reducing packaging and encouraging
the use of recycled and re-fillable packaging. Foreign companies have expressed concern,
however, that these laws are a possible trade barrier. The claim has aso been made that Germany
is developing and implementing these packaging laws without consultation from or concern for the
European Community and its goal for a Single European Market.

Recent Developments

The program reports that there have been no major changes in the methodology by which the
Green Dot is granted since 1995.

Program Summary
Although the Green Dot operates as a response by industry and trade associations to avoid

individual take-back regulations, its overall goal is the prevention of excess, unnecessary waste. In
this regard the Green Dot fee structure acts as an incentive for manufacturers to reduce the amount
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of packaging they use for their products in the design of products and packaging. Manufacturers
wishing to obtain the Green Dot must pay alicense fee to the Duales System. Fees are based on
the type and weight of the packaging materials. In general, the heavier and more difficult it isto
recycle the packaging, the higher the license fees. Fees vary according to the packaging materials,
with plastics having the highest fees and natural materials and glass having the lowest fees.
License fees range from about DM 3.00/kg to DM 0.15/kg ($1.70 US to $0.08 US).

The Duales System collects glass, paper, cardboard, and lightweight materials such as polystyrene,
plastic, beverage containers, composites made of a mixture of materials, aluminum, and tin-plate.
The Duales System has established two types of collection systems, which can be modified to
accommodate existing local and regional collection systems. The first, and most widespread, is the
curbside system where consumers collect Green Dot packages (except glass, paper, and cardboard)
in the yellow bags or bins provided to their households. The bags/bins are placed on the curbside
to be collected during the regular garbage pick-up. Glass, paper, and cardboard are collected
separately in special bing/containers set up in the neighborhood -- glassis often separated
according to color. In the curbside system, the consumer does the basic initial sorting of the
packaging. The adternate systemisthe “bring” system where consumers bring all their waste
packaging to central collection stations. Under the “bring” system al packaging is sorted by
Duales System employees into different bins, which are set up for the different packaging
materials.

Once collected, the materials are sorted by waste management companies under contract to the
Duales System. Once the materials have been sorted, they are ready to be shipped to recycling
facilities. According to the Duales System Deutschland GmbH, the recycling goals set by the
Packaging Ordinance have been met since the Green Dot program began. Since 1992, one year
after the Packaging Ordinance went into effect, the weight of packaging consumed (i.e., not for
recycling) in Germany has steadily declined. Because of the take-back requirements set by the
Ordinance, and the license fee structure, manufacturers have been motivated to reduce the weight
of their packaging in order to reduce their eventual recycling costs.

Program Methodology

The Duales System collects glass, paper, cardboard, and lightweight materials such as polystyrene,
plastic, beverage containers, composites made of a mixture of materials, aluminum, and tin-plate.
These product categories were chosen based on evaluations of their environmental impacts, as well
astheir potential for reuse and recyclability. The Duales System establishes criteriafor these
product categories, which manufacturers must adhere to for their packaging materials in order to be
part of the program. That is, packaging made with paper products must meet certain standards set
by the program in order for that packaging to be awarded the Green Dot, and therefore be accepted
for recycling through the program. Product criteria are based on previous studies conducted for
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these product categories, as well asinformation from other programs’ life-cycle assessments for the
categories, independent testing, and information from producers themselves. Criteria are peer-
reviewed, and peer-reviewed critiques and Duales System’ s responses to them are available to the
public.

Other Information

Unless companies participate in the Green Dot program, they are required to take back their
packaging according to the Packaging Ordinance. This take-back burden isfar greater for
companies that ship their products long distances to Germany -- they conceivably pay the
transportation costs of shipping the packaging back to the country of origin. Many exporting
countries, particularly developing countries, may not have the infrastructure or the technical ability
to meet all the packaging standards set by Germany. One alternative that foreign companies may
opt for is hiring a German company to overcome the cost burden or to meet the standards. For
example, the German company would be responsible for packaging the imported good(s) in
Germany so that they comply with local requirements. In addition, the company would take back
the returned packaging.

Although foreign products are not required to carry the Green Dot, many manufacturers exporting
to Germany claim that the domestic demand for the Green Dot label places imported goods at a
market disadvantage. (European Union based importers can also apply for the Green Dot.)
Additionally, distributors and retailers may shy away from foreign products without the Green Dot
because otherwise the responsibility of recycling the packaging falls on the distributors/retail ers.

References
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This Solid Waste Chapter, as presented, is preliminary and has not been subject to formal approval of
the SCAG Regional Council or any Committee.

RCP Solid Waste Chapter
Draft Goals, Outcomes and Action Plan

Goals

e A Zero Waste! region that conserves our natural resources, reduces
our reliance on landfills, and creates new economic opportunities in the
most environmentally responsible manner possible.

Outcomes

e All SCAG region jurisdictions should meet a 30% waste disposal rate
by 2035 to minimize landfilling.

e Conversion technologies should be available as a diversion strategy in
the next five years with one or more new conversion technology
facilities sited in the SCAG region by 2035.

Action Plan

Constrained Actions

SW 1. Develop and support waste prevention and reduction
practices.

SW 1.01. SCAG shall encourage all levels of government to advocate for source
reduction and waste prevention.

SW 1.02. SCAG shall discourage the siting of new landfills unless all other waste
reduction and prevention actions have been fully explored.

SW 1.03. SCAG shall discourage exporting of locally generated waste outside of the
SCAG region. Disposal within the county of waste origin shall be
encouraged as much as possible.

SW 1.04. SCAG shall encourage the use of green technologies, such as clean
locomotives for waste-by-rail systems, for long-distance transport of
waste when all local disposal alternatives have been exhausted.

SW 1.05. SCAG shall support the ongoing statewide effort to quantify the full life costs
of local government waste diversion programs.

1 Zero Waste does not assume that 100% of waste is ultimately diverted from landfills. Rather, it is a whole
system approach that aims to completely change the way materials flow through society with a goal of no waste
being generated.
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This Solid Waste Chapter, as presented, is preliminary and has not been subject to formal approval of
the SCAG Regional Council or any Committee.

SW 1.06. Local governments should continue to adopt and refine programs to comply
with state solid waste diversion rate mandates and, where possible,
encourage further actions to exceed these rates (1996 RCP; 187).

SW 1.07. Local governments should update general plans to reflect solid waste
sustainability issues such as waste reduction goals and programs.

SW 1.08. CIWMB should continue enforcing solid waste diversion mandates that are
enacted by the Legislature (1996 RCP; 186).

SW 1.09. CIWMB should increase waste diversion incentives to promote waste diversion
past the current 50% diversion mandate of AB939.

SW 1.10. Federal, State, and local governments should provide programmatic
incentives, including some financing or loan options, for implementation of
preferred projects.

SW 1.11. Federal, State and Local jurisdictions should continue to develop zero waste
intitiatives that support policies promoting product stewardship and
extended producer responsibility principles aimed at preventing waste.

SW 1.12, Federal and State governments should explore financial incentives such as tax
credits, subsidies, and price supports for recycling, composting, and
conversion technologies.

SW 1.13. Federal, State, and local governments should explore opportunities for
voluntary actions to exceed the 50% waste diversion target.

SW 2. Develop a stable recycling market for the region.

SW 2.01. SCAG shall encourage policies promoting the expansion of recycling programs
and facilities that provide local recycling services to the public and private
sectors.

SW 2.02. SCAG shall encourage and advocate for legislative approaches to help market
recyclables through cost-effective financial support.

SW 2.03. SCAG shall encourage the development of viable, local, and sustainable
markets to divert materials from landfills (e.g., recycling markets).

SW 2.04. SCAG shall encourage the adoption and implementation of green building
policies at all levels of government.

SW 2.05. Local governments should create ordinances that require green building
standards be met for all new construction. This will encourage the use and
re-use of recycled, discarded, or demolished building materials;
discourage the use of virgin material whenever possible; and help divert
useful resources away from landfills.

SW 2.06. Local governments should require the inclusion of a waste management plan
that promote maximum reuse and recycling of construction and demolition
debris in construction contracts.

SW 2.07. Local governments should develop ordinances that require recycling and
waste prevention efforts at all large events and venues (as defined in AB
2176).

SW 2.08. SCAG shall adopt and implement “green” procurement policies and participate
in programs that promote the purchase of recycled content products, such
as the State Agency Buy Recycled (SABRC) campaign.
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This Solid Waste Chapter, as presented, is preliminary and has not been subject to formal approval of
the SCAG Regional Council or any Committee.

SW 2.09. SCAG shall encourage local governments to develop procurement policies that
define minimum recycled content guidelines and require the purchase of
recycled content products.

SW 2.10. The State should implement AB 75 which requires all State Agencies to
implement a recycled content procurement program known as the State
Agency Buy Recycled Campaign (SABRC).

SW 2.11. The Federal government should enact legislation that require federal
government agencies or agencies receiving federal funds to institute a
recycled content procurement program, favoring the purchase of recycled
products over products produced with virgin materials.

SW 2.12, Federal, State, and local governments should support and promote CIWMB
actions that assist in the development of viable, sustainable markets and
stimulate local, national, and international markets for recycled
commodities, such as CIWMB’s Recycling Market Development Zone
(RMDZ) program that provides loans and technical assistance to
businesses located in a specific zone that use materials from the waste
stream to manufacture their products.

SW 3. Support environmentally friendly alternative waste
management strategies such as composting and
conversion technologies.

SW 3.01. SCAG shall support and encourage the development and siting of
environmentally friendly conversion technologies.

SW 3.02. SCAG shall encourage the CIWMB to promote life cycle assesements of
conversion technologies.

SW 3.03. SCAG shall support and encourage CIWMB, Air Resources Board, California
Water Resources Board and other state legislative administrative actions
to streamline the permitting process for solid waste conversion and
composting technologies and to address increasing regulatory challenges
relative to siting, air quality, and odor issues.

SW 3.04. SCAG shall continue to support and encourage legislation redefining
conversion technologies as a diversion strategy and the development of
these facilities in Southern California.

SW 3.05. Local governments should require public facilities that produce large amounts
of food waste, such as school cafeterias, and encourage private
businesses, such as restaurants and grocery stores to divert food waste to
composting facilities.

SW 3.06. Local governments should develop ordinances to divert food waste from large
events and venues to composting facilities after all food waste prevention
and foodbank

SW 3.07. CIWMB should actively promote solid waste composting and solid waste
strategies and provide information concerning the costs and benefits of
these technologies to local governments.

SW 3.08. CIWMB should take administrative action to streamline the permitting process
for solid waste transformation technologies.
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This Solid Waste Chapter, as presented, is preliminary and has not been subject to formal approval of
the SCAG Regional Council or any Committee.

SW 3.09. The State should establish policies that provide (a) diversion credit for
beneficial use of post-recycled solid waste residuals managed at non-burn
conversion technology facilities, and (b) separate and remove conversion
technologies from the definition of “transformation.”

SW 3.10. The State should establish policies that provide financial support and/or tax
incentives for the development of pilot or demonstration solid waste
conversion technologies.

SW 3.11. The Federal government should establish a definition that conversion of
residual solid waste material is considered diversion.

SW 3.12. Federal, State, and local governments should support federal and state
incentives for research and demonstration projects for solid waste
conversion technologies.

SW 4. Coordinate regional approaches and strategic siting of waste
management facilities.

SW 4.01. SCAG shall advocate for the elimination of unnecessary duplication and/or
restrictive regulations that hinder recycling, reuse, composting and
conversion of solid waste.

SW 4.02. SCAG shall encourage and support consensus building among key
stakeholders and members of the public to promote zero waste strategies
and conversion technologies.

SW 4.03. SCAG should coordinate region-wide source reduction, reuse, recycling,
composting, and conversion technology initiatives to increase economies
of scale.

SW 4.04. CIWMB should facilitate and encourage local government coordination of
consumer awareness programs to minimize unnecessary duplication of
effort in solid waste outreach programs carried out by local government.

SW 4.05. SCAG should encourage the distribution of industrial impacts from all types of
solid waste management facilities including recycling, composting, and
conversion technology facilities.

SW 4.06. Local governments should promote siting solid waste conversion and
composting technologies, individually or in conjunction with other
technologies.

SW 4.07. State and local governments should facilitate the creation of synergistic
linkages between community businesses such as, the development of eco-
industrial parks and materials exchange centers where one entity’s waste
stream becomes another entity’s raw material.

SW 4.08. State and local governments should prioritize siting of new waste
management facilities including recycling, composting, and conversion
technology facilities in conjunction with existing waste management and
material recovery facilities.

SW 4.09. Federal, State, and local governments should make priority funding available
for projects that involve co-location of facilities.
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ITEM 5.2 RCP Solid Waste Chapter

This Solid Waste Chapter, as presented, is preliminary and has not been subject to formal approval of

the SCAG Regional Council or any Committee.

SW 5.

Coordinate educational approaches.

SW 5.01. SCAG shall support the development of public education and outreach efforts

and increase awareness of the benefits of a regional zero waste policy.

SW 5.02. Local governments should increase programs to educate the public and

increase awareness of reuse, recycling, and composting benefits and
consumer education issues at the County and City level, as well as at local
school districts and education facilities.

SW 5.03. CIWMB should actively promote reuse, recycling, composting and solid waste

conversion technology programs and provide information concerning the
costs and benefits of these programs to local governments.

SW 5.04. The Federal government should provide funding and support for continuation

of public education programs on waste management issues.

Strategic Initiatives

SW S1: Federal and State governments should change incentive

structures, from maximizing volume of product sold to
deriving profit from resource efficiency.

SW S2: Federal State and local governments should support and

$2.01:

S2.02:
S2.03:

$2.04:

$2.05:

$2.06:

S2.07:
S2.08:
S2.09:
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implement source reduction policies which promote
product stewardship through the following actions:

Support and encourage Federal and State legislation that create incentives for
product stewardship.

Require life cycle assessments (LCA) for different types of packaging.

Create ordinances that require producers to provide products with less
packaging, more recyclable material content, and less virgin material.
Packaging should be easily recyclable or biodegradable.

Create incentives for producers to voluntarily produce “sustainable” packaging
and products which includes, increasing the useful life of products through
durability and reparability; increasing production efficiency to produce less
production waste; facilitating material or product reuse; and decreasing of
the toxicity of products.

Create incentives for packaging manufacturers to design for the environment
and support the development of infrastructure and markets for the
recycling of their products.

Support State programs that offer incentives to those who use recycled
content to encourage growth in the recycled contents market.

Enact extended producer responsibility (EPR) initiatives for products.
Encourage public-private partnerships with product stewardship goals.

Require takeout food distributors to utilize packaging that is compatible with
recycling and composting options available.
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ITEM 5.2 RCP Solid Waste Chapter

This Solid Waste Chapter, as presented, is preliminary and has not been subject to formal approval of

the SCAG Regional Council or any Committee.

SW S3: Federal and State and local governments should institute

S3.01:
S3.02:
S3.03:
S$3.04:
S3.05:
S3.06:

$3.07:
$3.08:
$3.09:
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“eco-taxes” and EPR initiatives that require companies to
internalize environmental damage costs associated with
their products. These would include the following actions:

Identify and alter tax policies that enhance polluting industries and products
at the expense of more environmentally benign systems and goods.

Shift taxes from income and labor (*goods”) to resource depletion, wasting,
and polluting activities (“bads”).

End federal and state subsidies for virgin materials extraction, processing,
and manufacturing.

Add a levy, quota, or ban on one-way beverage containers or require the use
of refillable beverage containers only.

Add a packaging tax with rates based on the environmental impacts of
different packaging materials (based on Danish system).

Require that companies take back certain types of packaging for reuse or
recycling.

Ban construction and demolition materials from landfills.
Ban Styrofoam and other unrecyclable, plastic fast-food packaging.

Promote SIS (Service Innovation for Sustainability) — optimization of product
use and longevity.
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